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Fwd: Community Solicitor Wroth Walls email to "apparent New Director" of 


Wollumbin Dreamtime Richard Moate 
4 messages 


Phill Morandini <phill472@gmail.com> Tue, Jul 11, 2017 at 9:13 PM 
To: Manuel and Norma Agus <maueddu@gmail.com> 


=--------- Forwarded message ---------- 

From: Phill Morandini <phill472@gmail.com> 

Date: Tue, Jul 11, 2017 at 3:25 PM 

Subject: Community Solicitor Wroth Walls email to "apparent New Director" of Wollumbin Dreamtime Richard 
Moate 

To: dclancey@nine.com.au 


From: "Wroth Wall" <wroth@wallcolawyers.com.au> 
Date: 13 October 2016 at 10:54:15 PM AEDT 

To: <r_moate@yahoo.com.au> 

Subject: Bhula Bhula Community Village Trust 160188 


Dear Richard, 


Subject to my comments below, as the sole director and secretary of Wollumbin Dreamtime Pty Ltd (“WD”) 
which was appointed as the Trustee of the Bhula Bhula Village Community Trust on the 19th of August last 
you, in your capacity as the sole director of “WD” are now effectively representing the interests of the unit 
holders. 


Your role is important both in assisting the community to move forward with the proposed Rural Land 
Sharing Community and the pending and anticipated litigation. Not only has Tweed Shire Council 
commenced proceedings against Wollumbin Horizons Pty Ltd (“WH”) in the NSW Land and Environment 
Court, it would appear that disaffected parties still intend to commence litigation against WH and other 
parties. 


In order that you can have an understanding of what has happened in this matter and consider the best 
course of action to take it is necessary for me to recite a detailed history of the matter including the legal 
issues that need to be considered. 


The Trust Deed constituting the Bhula Bhula Community Village Trust was dated 23" of June 2015 and 
WH was appointed as the Trustee of the Trust. Immediately after the Deed was executed a sole unit in the 
Trust was issued to Adrian Peter Brennock (“AB”). At that stage the sole director of that company was also 
AB. It was originally envisaged that the share in WH would be transferred to the incorporated association 
that was to be known as Living in Harmony Incorporated and that each of the unit holders in the Bhula 
Bhula Village Community Trust would be members of the association. The intention of the parties 
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concerned was that the members of the Trust would collectively have the power to appoint or remove the 
director or directors of the trustee company being WH. 


Prior to the purchase of the property | was provided with a number of applications for units and written 
acknowledgements by most of the individuals associated with the community. | enclose copies of some of 
the documents that | was provided with by way of scanned copies that were sent to me by e-mail 
immediately prior to the purchase. It would appear that some of the parties that sought to purchase units in 
the Trust after the land had been purchased did not sign the same documents. Query the whereabouts of 
the originals of all of such documents. 


While | advised the individuals associated with the companies that it was appropriate to obtain planning 
advice prior to entering into the contract for the purchase of the property, neither of the planners that | 
proposed to use were available, and | was instructed to proceed with the purchase without having obtained 
comprehensive planning advice. When preliminary planning advice was obtained after completion of the 
purchase which took place on the 30' June 2015 it was ascertained that it was not then possible to 
undertake a rural land sharing community development on that land; however a number of other types of 
development were permissible, including subdivision and eco tourism facilities. While it has been 
subsequently ascertained that it is now possible to seek an obtain approval for the Rural Land Sharing 
Community on the land, it is understood that no such application has yet been made. It is understood that 
you will be seeing Darryl Anderson this Friday with a view to instructing him to prepare a development 
application for a Rural Land Sharing Community on the Land. 


For the purpose of the pending Land and Environment Court proceedings it is important that the 
development application be lodged at the earliest opportunity. 


While the incorporated association was incorporated, it is understood that no proper meetings have been 
held and it has not been determined as to where the certificate of incorporation, constitution and other 
documents relating to the association are located. My records indicate that AB was the applicant for 
incorporation. It is thought that the association was incorporated in late April or early May of 2015. The 
relevant documents would have been sent by Fair Trading to AB after incorporation. It is possible that the 
documents were given to Nicole Stanton or Robyn Bourne. In the event that the existing association cannot 
be used, it will be appropriate to arrange for a new association to be incorporated and for the Trust Deed be 
amended to reflect that change. 


In the meantime it will be appropriate to make enquiries of Fair Trading to ascertain whether any documents 
have been filed on or behalf of the incorporations since it was incorporated. Enquiries should also be made 
as to whether any members were admitted to membership. 


Immediately after the completion of the purchase, the share in the trustee company was not transferred to 
the association and none of the units in the Trust were issued. Various parties, all of whom were applicants 
for units, started construction of dwellings and other structures throughout the property without any consent 
from Tweed Shire Council. That development work was the subject of a number of complaints to Tweed 
Shire Council by local residents and Tweed Shire Council has subsequently inspected the property on a 
number of occasions, issued notices and more recently undertaken class 4 proceedings in the Land and 
Environment Court. 
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As the terms of the deed that required a quorum comprising the holders of 60% of the issued units in order 
that a valid meeting of unit holders could take place and in order to change the terms of the Trust Deed a 
special resolution with an 85% vote was required, | provided advice at the time before the document was 
finalised to the effect that as the arrangement would be unworkable in a practical sense and the Trust Deed 
would ultimately need to be amended which would be a relatively simple matter while AB remained as the 
sole director of WH and was the holder of the single unit in the Trust. | was provided with instructions to 
prepare a deed amending the trust deed and to include an additional clause that provided for a “3 strikes 
and you're evicted” clause. Details are contained in an e-mail from Mark Darwin to me of 23 August 2016. 


Prior to me providing a draft Trust Deed amending the terms of the Trust a meeting was held on 18 August 
last in which the following occurred: 


a) Units were issued to all but 3 of the unit holders; 
b) The Trustee was removed and WD was appointed as Trustee; 
c) Steven McSween resigned as Director and Secretary of WH; and 


d) Mark Darwin resigned as director of WD and you were appointed as the new director. [I 
presume that you were also appointed as Secretary and Public officer of the company. | am 
unaware of the current shareholder of the company.] 


| was informed about the meeting orally and in an email to me of 22 August 2016 when | was advised that 
WH had been “sacked as trustee” and that WD had been appointed and in a further e-mail on 25 August 
2016 | was provided with a number of documents including minutes of the meeting of 18 August, a copy of 
which are enclosed. On 14 September 2016 | sent an e-mail to Mark Darwin enclosing a draft Deed of 
Variation and providing advice inter alia that: 


1. The new Trustee must execute a Deed by which it agrees to be bound by the terms of the Trust 
Deed. 

2. The form of the Deed must be approved by the unit holders. 

3. The appointment of the new trustee must be ratified by a Special Resolution of the unit holders 
within 60 days of the Deed. 

4. As the old trustee had only ever acted in its capacity as trustee any debts that it incurred were 
incurred in its capacity as trustee. 

5. Having regard to the definition of insolvency for the purposes of the Corporations Act 2001, and the 
operation of the company as a trustee there was some doubt as to whether it was appropriate to 
conclude that the company was insolvent. 

6. The issues relating to Living in Harmony Inc need to be addressed. 


As there were no current directors of WH, the draft deed was not in a form that could be executed. Mark 
Darwin responded on 23 September directing me to deal with you and Steve McSween. On the same day | 
received a similar e-mail from AB. 


On 26 September | prepared a form of application to record a new registered proprietor for lodgement at 
LPI NSW and ascertained that it would also be necessary to register the Deed by which the new trustee 
was appointed. Accordingly | prepared revised documents for our meeting on 27 September. On that 
occasion | saw both you and Steve McSween, | was provided with a copy of the Deed of Variation that had 
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been signed by AB and you signed both that Deed and the Deed of Assumption executed on behalf of WD. 
As the Deed of Assumption had been varied to include more provisions relating to the role of the new 
trustee, you took the original document called “Deed of Appointment” for the purpose of having it signed by 
AB.As yet it has not been returned. 


| also confirm my advice to you that the executed Deeds need to be ratified by the current unit holders. In 
this regard it is noted that at a meeting of the unit holders that took place on 24 September and both the 
Deed of Variation to the Trust Deed and the Deed of Assumption dated 24 September 2016 executed by 
you WD were approved and ratified by all of the unit holders who were present, it being noted that only 
three unit holders were not in attendance at the meeting. 


Would you please send me a copy of the minutes of the meeting of 24 September 2016. 


While it is clear that all of the relevant decisions were made at the meeting on 18 August and were ratified 
at the meeting of the unit holders that | understand was held on 24 September | have real concerns both 
about the whether the process was technically in order and whether the replacement of the trustee will have 
the desired effect. Apart from the fact that under the terms of the Trust Deed the Deed of Appointment 
dated 18 August 2016 still needs to be ratified by a majority of the unit holders. | would also like to see a 
copy of the minutes of the meeting by which the unitholder(s) being AB resolved to remove WH as trustee 
and appoint WD as the new trustee. Having considered the minutes of the meeting of 18 August last it 
appears that Steve McSween tendered his resignation as director of WH before the units were issued to the 
applicants and the three applications for units were rejected. It was always my understanding that before 
his resignation as director and before the trustee was removed and replaced WH resolved to issue the units 
and the notices to the unsuccessful applicants. That view is borne out by the fact that Steven McSween 
signed the notices and to my knowledge also the new unit certificates were issued on that date and 
presumably were signed by him. 


It has now come to my notice that Steve McSween still appears on the ASIC records as being the sole 
director of WH and the ASIC records cannot be changed unless another director is appointed. Furthermore 
by reason of the fact that WH has a number of debts, it cannot be deregistered. 


The Deed of Appointment does need to be approved by the unit holders prior to it becoming operative. 


The Trust Deed provides that a general meeting be constituted as an actual physical meeting unless ALL of 
the unit holders have executed a written resolution. 


In my view, having regard to the number of irregularites it would be appropriate for new deeds to be 
executed by WD immediately after the next general meeting. At least the Deed of Amendment of the Trust 
Deed would recite the earlier decisions to vary the Trust Deed and formally ratify those changes. | also 
suggest that a new deed of appointment be executed on behalf of both WH and WD. 


In the event that a Court held that the processes that have occurred to date were defective it is to be 
expected that it may follow that WH would be regarded as still being the trustee. As a matter of law, until the 
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Deed of Appointment has been approved by the members and registered and the application to record the 
new registered proprietor has been registered, WH will continue to be the legal owner of the Land. There 
cannot be a hiatus as the Trust will cease to exist in the absence of a trustee. 


As you are aware Tweed Shire Council has commenced proceedings against WH. As WH is still the 
registered proprietor of the land it will need to be represented in those proceedings, at least until the 
appointment of the new trustee has been formalised by the execution of the Deed of Appointment, its 
approval by the members and the registration of the two documents referred to above. In the event that it is 
not represented it is likely that the orders sought by it will be made by the Court on 28 October next. In the 
event that the formal steps referred to above have been undertaken, it is my belief that the Council will 
either seek to challenge the seps taken or it will seek leave to join WD as a party to the proceedings. In the 
former case it will undoubtedly subpoena all of my records with a view to challenge the validity of the 
appointment. 


In my view it is appropriate that the following be undertaken in addition to the steps referred to above: 


1. As the sole shareholder of WH, AB should convene a meeting of the company and reappoint Steve 
McSween as the director in order that it can properly function for the purpose of the proceedings. | 
can then take instructions from that company. 

2. The Lawyers for Tweed Shire Council should be notified of the change of Trustee and that both 
companies consent to the addition of WD as a party and when the documents have been registered 
at LPI NSW leave can be sought to remove WH as a defendant. 

3. It will be appropriate to approach the lawyers for the Council for the purpose of discussing the basis 
upon which the pending proceedings can be settled. 


| note that you are under the belief that Nicole Stanton will commence proceedings against one or both 
companies and other parties. | have no doubt that if she does so, she will challenge the legality of all the 
steps that took place on 18 August and subsequently. Unless the parties who have loaned monies to WH 
and those who have paid monies for units and not been issued with units are repaid there is also the 
possibility that they will also take further proceedings. It is my view that as WH only accepted funds in its 
capacity at trustee of the Bhula BhulaVillage Community Trust, the new trustee will ultimately be held to be 
liable to repay those amounts from the trust funds. Irrespective of the outcome of any such litigation, there 
will be inordinate expense involved for all parties concerned. 


Both for the purpse of pending and possible litigation and for dealing with any other matters that may arise, 
it is important that the affairs of the Bhula Bhula Community Village Trust be undertaken by WD and be 
seen to reflect the will of the unitholders and that there be a clear delineation between current management 
and the previous regimes. 


Over the last year or thereabouts | have undertaken work in relation to the Bhula Bhula matter and cost 
amounting to about $25,000.00 have accumulated. Furthermore further costs and expenses will be incurred 
in relation to the various matters discussed above. While | am willing to negotiate the reduction of costs for 
work done to date, before any further work can be undertaken | propose to issue a new costs agreement 
with WD and | will need money to be paid into my trust account for both fees and out of pocket expenses. 


It is important that action is taken immediately to address the above matters. As you are currently in the 
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area it may be appropriate for us to meet as soon as possible to discuss the matters that | have raised in 
this e-mail. | look forward to hearing from you. 


Best regards 


Wroth Wall 


Manuel Agus <maueddu@gmail.com> Tue, Jul 11, 2017 at 10:09 PM 
To: David Hunter <dkh@davidhunterlaw.com.au> 
Bcc: Nicole Stanton <nicolemareestanton@hotmail.com> 


Hi David. 

I heard you had a family loss. My condolence. 

As you know, there have as predicted a turn of events in the case. 

After we sent the notice, Adrian Brennock, the director of Wollombin Horizon, has put the company on 
voluntary administration. 

You may have seen the letter I sent to the administrator, that tells them clearly that the majority of 
unit holders don't support this decision, and weren't even informed when it happened. 

They talked to Gi Linda today, when she sent them court ruling to become a creditor of WH, and they 
told her, that AB told them that the trustee change over was never executed properly, and because of 
that wasn't valid, and they also told her that he told them that even the trust wasn't signed, so it 
wasn't valid, and this made WH Horizon just a company that owned the land, and not the trustee. 


In this email, you will see Wroth's email to Rich, to tell hem and AB what steps had to be taken to 
correct the faulty documents, but as I understand they never did, and they are using it to their 


advantage, to don't allow the majority of unit holders to gain control of the asset. 


T will call you tomorrow in the morning. 
I hope you will be able to attend me, because there are many decisions to be taken soon. 


Thank you for now. 


Emanuele Agus 


=--------- Forwarded message ---------- 
From: Phill Morandini <phill472@gmail.com> 
[Quoted text hidden] 


Manuel Agus <maueddu@gmail.com> Wed, Jul 12, 2017 at 9:09 AM 
To: Neraiah <Neraiah@gmail.com> 


Good morning Neraia. 

I think this email is very important to Rich's situation. 

He can't pretend he didn't knew there where irregularities, and even if AB is the one that didn't 
provide hem with the signed trust joining forms, he shouldn't have gone ahead and taken and spent 
money on behalf of the trust and for their self's. 
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He is basically letting them frame hem. 


Manuel 

---------- Forwarded message ---------- 

From: Phill Morandini <phill472@gmail.com> 

Date: Tue, Jul 11, 2017 at 9:13 PM 

Subject: Fwd: Community Solicitor Wroth Walls email to "apparent New Director" of Wollumbin Dreamtime 


Richard Moate 
To: Manuel and Norma Agus <maueddu@gmail.com> 


[Quoted text hidden] 


Neraiah <neraiah@gmail.com> Wed, Jul 12, 2017 at 12:00 PM 
To: Manuel Agus <maueddu@gmail.com> 


Hi Manu, 

Holy Cow!!!! 

This is FANTASTIC. 

We need to use for getting our land across the line. It is that we are finishing what was started. 


Just because the LPI papers weren't lodged does not make the current owner the owner. If the current owner 
attempts to own it, it is a thief and committing fraud as you say. 


Going to see Rich. 


[Quoted text hidden] 
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